LONGTIME CFFA MEMBER PASSES

It is with great sadness that the

Association  announces the
passing of longtime CFFA
member Matt Pandol, Jr.

(Pandol Bros., LLC).

Matt Jr. was born June 27, 1962,
to Matt and Lucy (Tudor)
Pandol. Upon completing his
high school education in Delano
in 1980, Matt attended Fresno State University, graduating with a degree
in plant science. Following college Matt returned to Delano to work
alongside his family in their farming/produce marketing businesses in
Delano. Working both separately and in conjunction with his family,
Matt worked tirelessly to grow and improve the Pandol Family
organization and served on the board of directors of Pandol Bros., Inc.

Services will be held on May 5, 2023, with viewing at St. Mary’s Catholic
Church, 916 Lexington Street, Delano at 9:45 — 10:15 a.m.; with a Rosary
and Mass to follow.

The family requests that, in lieu of flowers, donations be made to St.
Mary’s Catholic Church, 916 Lexington Street, Delano, CA, 93215; Honor
Flight of Kern County, 8200 Stockdale Hwy — Suite M-10, Box 255,
Bakersfield, CA 93311; American Slavonic Social Club, P.O. Box 91,
Delano, CA 93216; or a charity of your choice.

For more information, please visit
(https://www.facebook.com/search/top?g=pandol%20bros.%2C%20inc

).

CFFA PARTNERING WITH ZENITH INSURANCE TO HOST
HEAT ILLNESS AND ATV SAFETY TRAININGS IN MAY

TI z | II @ The California Fresh Fruit

Association is partnering
‘\Agribusiness Solutions

with Zenith Insurance to
host Heat lliness and All-
Terrain Vehicle Safety
Trainings in Delano and Selma. The seminars will be held in-person and
be offered in English and Spanish. A complimentary lunch will be
provided.

Heat illness is a serious concern for employees working outside and in
environments with high temperatures as the harvest season prepares to
get underway. Each of the trainings will provide managers, supervisors,
and foremen with best practices to prevent employee heat illness and
incidences involving ATV's.

To participate in a session near you, please see the information below.

Please note, the training that was set for Tuesday, May 2, in Coachella
has been postponed to a later date.

Delano

Date: Thursday, May 11

Time: English and Spanish held concurrently — 10 a.m. to 1:30 p.m.
Location: The Delano Elks Lodge, 708 Cecil Avenue, Delano, CA 93215
To register, please visit
(http://events.constantcontact.com/register/event?lIr=tcpx4zdab&oei
dk=a07ejg3csim204482¢e7)

To see the informational flyer, please visit
(https://files.constantcontact.com/35cbbf3f001/e658ac8f-adbf-4460-
9f9a-f48ac7498f42.png)

Selma

Date: Wednesday, May 17

Time: English and Spanish held concurrently — 10 a.m. to 1:30 p.m.
Location: The Swan Court Conference Center, 2950 Pea Soup Anderson
Blvd., Selma, CA 93662

To register, please visit
(http://events.constantcontact.com/register/event?llr=tcpx4zdab&oei
dk=a07ejg3csmb1bb70659)

To see the informational flyer, please visit
(https://files.constantcontact.com/35cbbf3f001/e658ac8f-adbf-4460-
9f9a-f48ac7498f42.png)

For questions, please contact Director of Membership &
Communications Courtney Razor (crazor@cafreshfruit.com).

CFFA PARTICIPATES IN
IFPA POLICY FORUM IN
WASHINGTON, D.C.

This week, Association
President lan LeMay and
Director of Government and
Public Policy Adam Borchard
participated in the
International Fresh Produce
Association’s (IFPA) Policy and Regulatory Forum in Washington, D.C.
The event focused on important legislative issues affecting the fresh
produce industry. While in Washington, LeMay and Borchard met with
elected officials and staff at USDA. For more information, please contact
Adam Borchard (aborchard @cafrehfreshfruit.com).

BUREAU OF RECLAMATION ANNOUNCES 100%
ALLOCATION FOR NORTH — AND SOUTH-OF-DELTA
CONTRACT HOLDERS

On April 20, the Bureau of Reclamation announced it would be
increasing the Central Valley Project water supply allocations for both
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north-and south-of-the Delta contractors from 80 % to 100%. That same
day, the Department of Water Resources also announced that it plans to
increase the State Water Project allocations to 100%. To read the press
release, please  visit  (https://www.usbr.gov/newsroom/news-
release/4493). For more information, please contact Adam Borchard
(aborchard@cafreshfruit.com).

ARBITRATION AGREEMENTS AND CLASS ACTION/PAGA
REPRESENTATION WAIVERS

You may recall an informational article from last summer highlighting a
major win for employers in the battle against the onslaught of PAGA
claims ravaging California agriculture. The victory came by way of a
pivotal opinion by the United States Supreme Court in Viking River
Cruises, Inc., v. Moriana. The Court took up the question of whether the
Federal Arbitration Act (FAA) preempts a California Supreme Court
decision which says that employers cannot force employees to arbitrate
PAGA claims. The answer from the US Supreme Court is yes, the
California rule of law is preempted and, thus, no longer applicable to the
extent that the waiver precludes division of PAGA actions into individual
and non-individual claims through an agreement to arbitrate. Our
previous newsletter also recommended that employers update their
arbitration agreements to include language consistent with the Viking
ruling. If you have not updated your arbitration agreements, please, let
this serve as a reminder that you should take advantage of the Viking
victory update your agreements and have employees sign them.

As expected, there has been a lot of pushback against the Viking
decision. Shortly after the Viking decision the California Supreme Court
decided to review an appellate court decision, Adolph v. Uber
Technologies. The plaintiff, Adolph, signed an arbitration agreement
prior to working as a driver for UberEATS. Plaintiff eventually sued Uber
for misclassifying him as an independent contractor, rather than an
employee and brought a representative PAGA action alleging multiple
violations. The California Supreme Court is set to decide whether an
aggrieved employee who arbitrates his individual claims including claims
for penalties under PAGA maintains statutory standing to pursue
representative PAGA claims arising out of events involving other
employees in court. If the court decides the answer is yes, Viking River
becomes inconsequential.

Prior to the decision in Viking River Cruises, the issue of whether the FAA
preempted Assembly Bill 51 (AB 51) was taken up in in the U.S. District
Court in Chamber of Commerce of the United States v. Bonta. AB 51 is a
California law prohibiting employees from requiring employees to enter
into arbitration agreements as a condition of employment. The Chamber
of Commerce of the United States and other business groups filed suit in
US District Court arguing the FAA preempted AB 51 as it relates to
mandatory arbitration. The trial court concluded that the FAA did
preempt California Assembly Bill 51 and that AB 51’s preclusion of
mandatory arbitration agreements was unenforceable. Bonta appealed
to the Ninth Circuit.

The Ninth Circuit opined that AB 51 was not in conflict with the FAA
because AB 51 only applies to behavior before a contract exists and the
FAA applies to existing contracts. The decision was divided, and the
dissenting judge wrote a very spirited dissent admonishing his fellow
judges’ and the legislatures’ attempts to eliminate the right to arbitrate.
(Ikuta, J., Dissenting — “AB 51 is the culmination of a many-year effort by
the California legislature to prevent employers from requiring an
arbitration provision as a condition of employment.”)

The Chamber of Commerce filed a motion for reconsideration and the
Ninth Circuit granted that motion. However, the court recognized that
the US Supreme Court had had granted the Viking River Cruises’ petition
for review and indicated that they would not reconsider until after the
Viking River Cruise decision. On August 22, 2022, instead of granting or
denying the petition, the Ninth Circuit withdraw its prior opinion and
granted a panel rehearing. The Ninth Circuit stayed the enforcement of
AB 51 and its prohibition of mandatory arbitration agreements pending
their ruling.

On February 15, 2023, the Ninth Circuit issued a ruling upholding its prior
decision that AB 51 is preempted by the FAA and fully blocked its
enforcement. Supporters of AB 51 are expected to try to appeal to the
US Supreme Court in a last-ditch effort to save the law, however, we
suspect the ruling will be upheld. Overall, this is great news for
employers.

What This Means for Employers:

As suggested last summer, employers should review their arbitration
agreements to ensure they are taking full advantage of the Viking
decision. Although the future of arbitration agreements in the
employment law context may seem uncertain or confusing, arbitration
agreements that the employee and employer properly execute, and
which contain PAGA waivers have been useful in deterring the filing of
PAGA representative claims. These updated and properly executed
arbitration agreements are also useful in compelling arbitration of
individual claims and potential dismissal of the representative claims. In
addition to reviewing and revising the content of the arbitration
agreement employers should ensure that the agreements themselves
are being presented to employees appropriately. Although the law
prohibiting mandatory arbitration agreements has been struck down,
the agreements are still subject to basic contract principles of
unconscionability. In other words, threatening employees to sign an
arbitration agreement to avoid their own termination is not a sound
approach and may lead to arbitration agreements being invalidated if
challenged in court.

The goal of this article is to provide employers with current labor and
employment law information. The contents should neither be interpreted
as, nor construed as legal advice or opinion. The reader should consult
with Barsamian & Moody at (559) 248-2360 for individual responses to
questions or concerns regarding any given situation.

PICKTRACE TO HOST A WAGE & HOUR AUDIT
WEBINAR ON MAY 3

PickTrace is hosting an informational webinar on what to expect for a
wage and hour audit, and how your business should prepare. The
webinar will be held on Wednesday, May 3 at 11 a.m. Approximately
70% of investigations detect violations, which can have a meaningful
financial impact on your business.

The webinar is meant for owner-operators of packinghouses, farm labor
contractors, growers, and compliance, payroll, and human resources
personnel. To register for the webinar, visit
(https://picktrace.zoom.us/webinar/register/9516819392297/WN _nZg
5BKDiTouFIOsTqgf3gg#/registration).

PICKTRACE
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